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I BEFORETIlE ILLINOIS POLLUTION CONTROL ~ OFFiCE
IN TFI] MATTER OF: ) SEP 23 2004) STATE OF ILLINOIS

PROTh SlED AMENDMENTS TO: ) R04-22 Pollution Control Board
REGU ATION PETROLEUMLEAKING ) (Rulemaking- LIST)
UNDE .~3ROUNDSTORAGETANKS )
35 ILL ~DM.CODE732 )

IN TH MATTER OF: )
)

PROP ~ED AMENDMENTS TO: ) R04-23
REGI. ,ATION PETROLEUMLEAKING ) (Rulemaking- liST)
UND] ~GROUND STORAGETANKS ) Consolidated
351L .AtM.C0DE734

REQ ‘AST FOR ANADDITIONAL HEARING

Now comesUnitedScienceIndustries,Inc., USI, by and throughitt; President,Jay

P. K I andherebyrequestsan additionalhearingbeforetheIllinois PollutionControl

Boar th theabovestatedmatter.

BA( ~GROUND& RATIONALEFORREQUEST

Iunited ScienceIndustries,Inc. hasparticipatedin the numeroushearingsheld

befo !the XPCB sinceMarch of this yearrelatingto theabovereferencedproposedrule.

USI ~articipationin thehearingprocesshasbeenat thefi~ level and also as a member

ofti ~Prof~ssionalsof Illinois for theProtectionof theEnvironment(PU’E).

As the IPCB is aware, there has been a significant amount of debateand

con .dversy surroundingthis rulemaking. Most of the corarovers~’centersnot on

tee] tn~calissues but on the subjectof Cost containment. One of th~ main points of
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debate/ i~cussionduring thehearingsis thevalidity of thedata used by TEPA to establish

the cos 1 that have been proposed by JEPA asthe maximum paymentamountsunder

Subp . Thesecondis theAgency’sproposalto providepayment/reimbutrsementfor a

nurnbe professional service tasks on a lump sum basis.

The underlying matter is whether or not the approach proposed by the Agency

would ~sultin the reimbursementlpayment of “reasonable”costsincurredandnecessary

in ord o meettheminimumrequirementsof theAct. This is the case b~~causeSection

~ ( ~ of PublicAct 92-0554provides: “In approvinganyplansubmittedpursuant

to thi sp.bsection(a) or (b) of this Section,theAgency shalldetermineby a procedure

prom datedby theBoardunderSection57.14,that thecostsassociatedwith theplanare

reasoable, will be incurredin performanceof site investigationorcorrectiveaction,and

will be usedfor site investigationor correctiveaction activitIes in excessof those

requi to meettheminimumrequirementsof this Title.”

1rhe~f0~.e,applicablestatutesprescribedthat any costscontainmentrule should
prov~ for thereimbursem~ntJpaymentof thereasonablecostsof undert~tkingcorrective

actio (which were necessaryand incurredat a LUST site in order to comply with the

mini ~tmrequirementsof applicablestatuesarid regulations. Fortunately,the statutory

lang ageprovidedabovealsosuppliesguidanceasto how reasonablenessdeterminations

sho d be made. The statutorylanguageis clearthat the determinationof reasonableness

sho j1c~beonaplanby planbasis.

6
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the limited resourcesof theAgency’sLUST Unit and thevolumeof

work theAgency’s LUST Unit must administerannually, I appreciatethe Agency’s

desire 0/establishcostthresholdsto helpguideAgency reviewersin their determinations

of rca o~riablenesswhen evaluating individual work plans and budgets. I can also

appre a e that in the absenceof some form of guidanceas to gcneraE.zedrangesof

reaso Ileness,the task of performingdetailedindividual reviews of work plans and

budges is too daunting. In fact, to the extentthat thestandardizationof ratesstill allows

for ju i icationof reasonablenesson a plan-by-planbasiswith thestandardforreviewing

justif ~tionsasbeingsomethinglessthanan unusualor extraordinarycircumstanceand

aslo ~sthe standardizationhelpsfacilitatetheexpeditiousreviewof plansandbudgets,

the a ption of thresholdsof reasonablenessis favorable, However, the useof a

speci i d costs figure as a nearabsolute“maximum paymentamount” is unreasonable

and 4ebyoutsidetheauthoritygrantedto theAgencyunderthestatutecitedabove.

~IftheAgencywould usetheir proposedratesfor thevarious LUST tasksprovided

in S b~partH as benchmarks for determining cost reasonablenessan~not absolutes

(m imum paymentamountswhich can only be exceededin unusualor extraordinary

situ i us),it would seemthattheywould be within their statutoryauthorityin doing so. I

also lieve the regulatedcommunitywould be muchmore receptiveno the Agency’s

pro ~al.Finally, I also believe the regulatedcommunitywould be especiallyreceptiveto

the ~,ency’sproposal if the regulated community was convinced that the adoption of

Sub a~H would resultin themoreexpeditiousreviewof plans,budgetsandrepo~sand

wo befairly anduniformly administered.

7
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SI has long held, and continuesto believe, that the creationof a databaseto

track e/costs of performinginvestigationsand correctiveactionsat LUST sites is the

most ~urateand feasibleway to implementcost containment. More importantly, a

databae helps to assurea fair, uniform arid objective meansfor administering the

progra going forward. The benefitsof a databasethat would allow the Agencyto

track o ts pursuant to a standardized work breakdown structure (WBS), a standard

bum r~iethodologyfor each task within the work breakdownstructure,standardized

units f measureand a table of standardresourcesthat could be utilized for time and

mater~ tasks is invaluable. A databasecould 1.) provide the statistically reliable

datas ~,hathasbeensosorelymissingfrom theseproceedings2.) facilitatethe long term

proje i~riof clean-upcostsstatewide3.) expeditethereview of budgetsand plansand

envir n~nentalclean-upand4) allow theAgency and the Board to use~llinoisspecific

mark t kiata that is consistentwith thetask andadministrativepeculiaritiesof theIllinois’

LUS program as a means for establishing initial and revisionary baseline cost

cont ~ent thresholds.

Further, a databasecould be usedto automateportions of the budgetandclaims

revi processand would providethe JEPA with a meansof achievingseveralof their

state koalsfor this rulemaking. Thesegoalsinclude: 1.) limiting theamountoftechnical

revi er (IEPA ProjectManager)time spenton budgetreviews/issues2.) minimizing

the ~r~eframefor reimbursement;and 3) maximizing the effectivenessof expenditures

fro ~heLUST Fund (containingcosts). ~ automatedclaims review systemcould

ser io define,over time: the specificactivities that arenormally Includeda giventask

8
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aswel s the rangeof coststhat thefreemarketsystemindicatesarereasonablefor that

tasks. flhis approachwould help to establish,for an example,whetherthe Agency’s

propo to payalump sumfor professionalservicetaskis appropriate.

i~Jnfortunately,the Agency has objected to the creationof a database. Their

positi n1hasbeenthat the developmentof a databasewould be too complicated,too time

consu ng andtoo costly to implement. As aresultof this positionby theAgency,USI

is co ~rriedthat the IPCB could be hesitantto adopt a componentthat is critically

need as part of this rulemakingprocess. This critical componentis the creationof a

datab Seto trackcosts,establishstatisticallyreliablepricing pointsfor LUST clean-upin

Illino and enable the fair, uniform and expeditious review of plan.~,budgetsand

reim i~sementpayments.

order to dispel any hesitancethat the JPCB might have regarding the

timel n ss,costsorcomplexity associatedwith thedevelopmentanduseof a customized

data 1e for purposesof achievingand administeringa costscontainmentprogram,TJSI.

hast n the initiative to developa functionalprototypeof anautomatedadministrative

dataa esystem.

USI developedthis automateddatabasesystemsincetheAugust
9

th hearing,and

envi i nsthatthis, or asimilar, automatedprocesscouldbe utilized by the Agencyto set

initi 1 costscontainmentthresholdsbasedupon actual marketdataand also in the long

te a ministrationoftheirprogram.

9
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ereare a numberof benefits to utilizing an automatedsystemsuchas the

protot which has beendeveloped. In the instanceof the currentprototypethese

benefi ~ncludebut arenot limited to; 1.) theprototypeis flexible andwould providethe

Agen with appropriatemanagerial latitude and discretions in setting the initial

thresh 1~Jpricing levels for expeditedbudgetaryand paymentapplicationreviews and

proce thg (this allows theAgencyto adjusttheir workload sothatonly thereviewsthat

theyb I evearenecessaryarerequiredto be performedon a detailedbasis; 2.) thenovel

busin andadministrativerulesthathavebeenbuilt into thesystemprovideameansfor

admi ~sering a long term costs containmentprogrambasedupon competitivemarket

data will be specific to LUST clean-upsin Illinois (thesystemprovidesa uniquecost

conta ~nentincentivemeasurewhich hasnot beenpreviouslypresente~Lto the JPCB);

and 3 i ~fheprototypicalsystemis alsofunctional,therebyproving that a databasesystem

canb ~uilt anddeployedquickly enoughto be inc’udedas partofthis rulemaking.

Therearea numberof obvious efficienciesof utilizing an automatedbudgetary

and ,a~msreview system. However,USI haslearnedfrom engagingin thedetailsof the

deve ~ment processthat thereare also a numberof subtle, yet extremelyprofound,

effic . 4cies affordedthroughthe useof an automatedsystem. ThesesubtleefficIencies

are ~explicit in this documentandhavenot beenpreviouslypresentedto theIPCB but

are 1 ly to be incrediblyenablingto theprocessof developingandadministeringa fair

cost dntainmentrule. As such,I believea presentationof thefeaturesandbenefitsofthe

10
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use of a~automatedbudgetary review and claims processing system would be

dramati a ly enlighteningto theIPCB as it preparesto deliberatethis matter.

erefore, I respectfullyrequest.on behalf of USI, that the Board consider

anothe baringto provideUSI with an opportunityto presentthefeaturesa~dbenefitsof

a prot 3)pical automatedadministrativesystemfor reviewing budget submittals and

paymet pplications.

United Science Industries, Inc.
President

L
• .
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